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PATENTEES EXTENDING THE JURISDIC- 
TION OF FEDERAL, AND DIMINISHING 
THAT OF STATE, COURTS. 





Since our editorial in 74 Cent. L. J. 223, 
entitled “Monopolies by Means of Pat- 
ents,” was put in type, we have been favor 
ed with the full text of the main and dis- 
senting opinions in the case of Henry v. 
Dick Company, on which that and this 
editorial are based. 

Fully as important as the holding we 
commented on in our former editorial is 
that by the majority in reference to juris- 
diction—this holding being as strongly dis- 
sented from by the Chief Justice and Asso- 
ciate Justices Hughes and Lamar as that 
upon the right of a patentee to extend his 
patent. 

To clearly explain this ruling it is here 
stated, that it was urged that, there being 
no diversity of citizenship, there was no 
jurisdiction, because the right of action 
arose out of contract, and the restriction 
imposed should have its validity deter- 
mined by general, and not by the patent, 
law. 

Justice Lurton passes upon this objection 
briefly, not to say curtly, but we may well 
imagine with entire sufficiency of elabora- 
tions for two of the justices who agree with 
him, they, like himself, having been for 
years, prior to their elevation to the su- 
preme bench, circuit judges. 

The three dissentients never enjoyed that 
repose in the office of judge in an inferior 
federal court, which complacently could 
hear of and not heed complaints of federal 
Circuit courts preserving, con amore, their 
importance through their merely casual 
jurisdiction. 

Justice Lurton sounds rather a protest 
of indignation against such objection, in- 
stead of arguing its merits, and, perforce, 
we are left to turn to the dissent of the 





Chief Justice for a fair discussion of the 
question. 

He states the matter thus: “The ruling 
now made in effect is that the patentee has 
the power, by contract, to extend his patent 
rights so as to bring within the claims of 
his patent things which are not embraced 
therein, thus virtually legislating by caus- 
ing the patent laws to cover subjects to 
which, without the exercise of the right of 
contract they could not reach, the result 
being not only to multiply monopolies at 
the will of an interested party, but also to 
destroy the jurisdiction of the state courts 
over subjects which from the beginning. 
have been within their authority.” 

It is not our purpose to speak of such 
construction enabling a patentee to multi- 
ply monopolies, but of his curtailing state 
jurisdiction. Of this the Chief Justice 
speaks with great elaborateness and with 
much and very pertinent citation of au- 
thority—it is indeed to our mind so very 
pertinent that something more was de- 
manded of Justice Lurton than a blunt re- 
fusal to consider this objection to jurisdic- 
tion. 

Thus a patent case, considered in 1850, 
concerned a forfeiture of the rights of a 
licensee. The court said: “The dispute 
does not arise under any act of Congress; 
nor does the decision depend upon the con- 
struction of any law in relation to patents. 
It arises out of the contract stated in the 
bill and there is no act of Congress pro- 
viding for or regulating contracts of this 
kind. The rights of the parties depend 
altogether upon common law and equity 
principles.” 

This holding was repeated in numerous 
cases and established beyond all apparent 
possibility of dispute, that there are con- 
tracts made with reference to patents which 
do not depend upon patent law for their 
construction or enforcement, and it would 
appear that there was some duty on the 
part of Justice Lurton to demonstrate that 
the contract that the purchaser of a mimeo- 
graph should buy his supplies for its use 
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from the seller was not among them. It 
does not pretend to be a contract which is 
regulated by any act of Congress, never- 
theless out of the contract, and not out of 
patent, arises the claim for damages. 

Justice White quotes as follows from 
Keeler v. Standard Folding Bed Co., 157 
U. $. 659: “Upon the doctrine of these 
cases we think it follows that one who 
buys patented articles of manufacture from 
one authorized to sell them becomes pos- 
sessed of an absolute property in such ar- 
ticles unrestricted in time or place. Wheth- 
er a patentee may protect himself and his 
assignees by special contracts brought home 
to the purchaser is not a question before us 
and upon which we express no opinion. It 
is, however, obvious that such a question 
would arise as a question of contract and 
not as one under the inherent meaning and 
effect of the patent laws.” . 

He also quotes the following from Pratt 
v. Paris Gaslight & Coke Co., 168 U. S. 
255: “There is a complete distinction be- 
tween a case and a question arising under 
the patent laws. The former arises when 
the plaintiff in his opening pleadings—be 
it a bill, complaint or declaration—sets up a 
right under the patent laws as ground for 
Of such the state courts have 
no jurisdiction. 


recovery. 
The latter may appear in 
the plea or answer or in the testimony. 
The determination of such question is not 
beyond the competency of the state tri- 
bunals.” 

How it is possible to say this case did 
not come under this language it is difficult 
to understand. The plaintiff in this case 
assert in bill, complaint or 
declaration, his ownership of a patent and 
The 


defendant might contest upon a groun1 


must this 


his sale with a condition annexed. 
that conceded the plaintiff to have as full 
and complete power to impose restrictions 
as any ordinary seller, or he might claim 
that he had a lesser right than an ordinary 
Plaintiff could not 


perior right to an ordinary seller. 


seller. claim any su- 


There- 
fore, where or how would any question un- 





der patent law arise before it appeared “in 
the plea or answer or testimony ?” 

Now that the Supreme Court has held 
that a patent is extendible by contract in 
the way it was extended in the mimeograph 
case, may it still be said the federal courts 
have exclusive jurisdiction as to questions 
under extending them? The 
law has been settled that they can be thus 
extended, and it is only by contract exten- 
sion is effected. No question, therefore, of 
patent law hereafter can be involved. Yet 
to say that the decision of a particular case 


contracts 


can affect prior exclusiveness of jurisdic- 
tion over a subject appears foolish. It 
does help, however, to show that the mat- 
ter at the beginning was referable to the 
law of contract, and not to that of patent 
rights, 

Every once in a while we get an insight 
into the habit of mind of judges of the low- 
er federal courts. That Justice Holmes 
happened to agree with three of such for- 
mer judges does not greatly militate against 
this thought. This Justice is often surpris- 
ing and no one may safely forecast his 
views upon any question. 








NOTES OF IMPORTANT DECISIONS 


TAXATION—PROPERTY USED IN INTER- 
STATE COMMERCE TAXABLE BY THE 
STATE.—From two cases very lately decided 
by United States Supreme Court, the manner 
whereby property employed in interstate com- 
merce may be properly taxed should be dis 
cerned. United States Express Co. v. Min- 
nesota, 32 Sup. Ct. 211; Meyer v. Wells Fargo 
& Company, id. 218. 

Both of these cases were decided on the same 
day and the opinion in each refers to the 
ruling in the other, in the one case the stat- 
ute being held valid and in the other, invalid. 

In the former case, the question was whether 
earnings within the state on shipments from 
within to without the state, from without to 
within the state and from without and going 
through to without the state, the business in 
each transaction being interstate, the trans 
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decisions” 
burden 


conduct. 


detract from the 
nolding that a state 


nterstate commerce by 


Nevertheless, it was allowable “to fix ‘the 
measure of a legitimate tax’ by considering 
‘the avails or income from the conduct of 


such commerce.’ 
opinion cites for sup- 
Flint v. 
corporation tax 


Among the cases the 
port of this principle is 
107, the 
held that the federal corporation 
part by the in- 
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case, 


measured in 
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fil 


» from property not in itself taxable.” 


It is pointed out that, were the state not 
lowed to impose such a tax, property em- 
ployed in interstate commerce would escap‘ 
taxation altogether 

The court points out that the state must not 
add to the taxation of property according to 


he rule of ordinary property taxation, the 


burden of a license or other tax on the priv- 


interstate 
1 ascertain and tax “the 


commerce, but 


value of property 





1e use to which it is put.” 
In the other case the statute was condemned 
it was not capable of being construed 
is a tax on “the going value of the property 
Within .the state.” The idea in these cases 
§ to be that each state may only tax prop- 
employed in interstate commeice to the 
extent of its exclusive right so far as another 
state is concerned, to the end that, if every 
state went to its limit, no double taxation 
should ensue, but value from use could be tak- 


€n into account. 


ihese two cases ought to thoroughly inform 
the states on this subject, and, considering the 
cortention the statute in 
the latter case, information appears to have 


} 


been. needed, 


advanced to uphold 











THE “LEWIS -CONTROVERSY” IN 
AMERICAN BAR ASSOCIATION. 

When W. H. Lewis, a colored lawyer of Bos- 
ton, Mass., was on recommendation of the 
local association elected to membership in the 
American Bar Association by the Executive 
Committee, just previous. to its annual meet- 
ing in Boston, in August, 1911, the event was 
passed absolutely unnoticed. 

This was due to the fact that neither the 
executive nor members of the as- 


THE 


committee 
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a 
n in each instance being on a through |.sociation with the exception of some of the 
rate and on a through bill of lading. members of the local bar association had been 
It was said by the court in deciding the informed of the applicant’s race and color. 
tax be valid, that there was “no disposition When the latter fact was noised abroad to- 


ward the latter end of the 


went 


meeting a great 
up against what was conceived 
to be a serious departure from the traditions 
of the profession. Many lawyers of consider- 
able prominence threatened to resign from the 
association, if the action of the executive com- 
mittee were adhered to. 

It seems, however, that 
wholly 


protest 


the executive com- 
innocent in the matter 
and on January 4, 1912, the committee sought 
to relieve the situation by revoking their ac- 
admitting Mr. Lewis to membership in 
the association, urging as justification there- 
for that the case had been misrepresented to 


them. 


mittee was 


tion 


It happens, however, that Mr. Lewis is the 
assistant of Mr. Wickersham, the attorney 
and the latter, therefore, proceeded 
to stir up quite a tempest in a teapot. He 
wrote Mr. George Whitelock, 
and received that gentleman’s explanation of 
the conditions under which the executive com- 
had acted. But the attorney general, 
not being satisfied with this explanation pro- 
ceeded to bombard the 
ciation with an 
protest against 
committee. 

On March 5, Mr. L. S. Gregory, of 
Chicago, president of the association, issued 
a circular to the membership of the associa- 
tion fully explaining the incident and closing 
with the very wise suggestion that the entire 
matter be referred to the next meeting of the 
association in Milwaukee. Mr. Gregory’s let- 
ter is as follows: 


general, 


the secretary, 


mittee 


members of the asso- 
for an expression of 
action of the executive 


appeal 
the 


1912, 


Chicago, March 5th, 1912. 
To the Members of the American Bar Associa- 
tion: 

Gentlemen: The members of the Associa- 
tion have no doubt quite generally received 
by this time the statement of the Attorney- 
General of the United States, as to proceed- 
ings touching the election of Mr. W. H. Lewis, 
together with a copy of some of the corre- 
spondence on this subject between that official 
and the Secretary of the Association. 


The facts in this matter are correctly stat- 
ed in the letter of Mr. Whitelock to the Attor- 
ney-General of January 30th. Mr. Lewis was 
elected to membership by the members of the 
Executive Committee in entire ignorance on 
their part as to his race. This election took 
place shortly prior to the annual meeting of 
the Association last August. When the facts 
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were ascertained, there was considerable ob- 
jection urged to the election of Mr. Lewis. 

On the 6th of September last, immediately 
after that meeting, a well-known lawyer of 
New York City, who has been for many years 
a prominent and active member of the Asso- 
ciation, but not a member of our Committee, 
wrote me at some length urging that the Com- 
mittee take precisely the action which was 
ultimately taken. This was the first written 
communication which I received on this sub- 
ject. 

Every effort was made to represent the mat- 
ter to Mr. Lewis in such a way as to induce 
him to relieve the situation vy retiring volun- 
tarily, and it was hoped at one time that this 
had been accomplished. This accounts for the 
delay referred to by the Attorney-General. 

Finally, after due notice to Mr. Lewis, and 
after he had declined to appear before the 
Committee, and did not in fact appear nor 
send any representative, the members of the 
Committee, after the most careful considera- 
tion, took the action indicated by their reso- 
lution of January 4th. 

Notwithstanding all efforts to raise an is- 
sue not involved, the fact remains that Mr. 
Lewis was elected to membership in the Asso- 
ciation under a misapprehension; and he now 
insists on retaining the advantages of an elec- 
tion thus obtained. 

The Committee would never have assumed 
the power, without any action by the Associa- 
tion, to reverse the settled policy of the As- 
sociation from its organization, by electing 
him, had it known the facts. Having acted 
thus inadvertently, and under a misapprehen- 
sion, the only thing that the Committee could 
do was to reconsider and recall its action. 

If the members of the Association, upon due 
consideration, shall be of opinion that their 
Committee exceeded its powers in this, then 
its action will be annulled. 

Whatever rights Mr. Lewis has must be 
sedulously guarded; but nothing further should 
be conceded merely because he is an assistant 
to the learned Attorney-General and that high 
official now advocates his cause. 

It is undoubtedly quite competent for the 
latter to solicit an expression in favor of his 
assistant. But lest our members should sup- 
pose, from the manner in which this has been 
done, that the Executive Committee is co-oper- 
ating with the Attorney-General in this effort, 
it is proper to say that this is not the case. 
These postal card protests were issued and 
their return to Mr. Whitelock solicited without 
the knowledge or concurrence of the Commit- 
tee or Mr. Whitelock. 

It would seem as if the proper time to raise 
this question would be when the report of 
the Executive Committee comes before the As- 
sociation, and that this effort thus to recall 
the decision of the Committee is to this ex- 
tent, premature. But of this each member is 
no doubt quite competent to judge. 

I sincerely regret that this controversy has 
arisen. The members of the Committee act- 





conscious prejudice and in an honest effort to 
reach a right conclusion. 


Having thus given the matter their best con- 
sideration they can in my judgment do noth- 
ing further, but must leave ultimate decision 
to the Association itself. 


Respectfully, 
S. S. GREGORY, 
President, 


The race question in America is one of our 
most embarrassing problems. It is certainly 
unfortunate that such a problem should have 
been thus thrust upon the American Bar As- 
sociation without any warning and without 
a full disclosure of the real situation. 

We have no wish to discuss the question of 
the social equality of the races. There have 
been many wise words and some very unwise 
words used by parties discussing this, at least 
very delicate, problem. The consensus of 
opinion, north and south, and concurred in by 
the best leaders of the colored race, is that 
for the present at least it will be for the best 
interest of both races to remain separate and 
distinct socially and that political and indus- 
trial liberty and equality is all that can be ex- 
pected under present conditions. With this 
apparent solution of a difficult problem ac- 
quiesced in by conservative statesmen and 
leaders in both races, it is hardly less than a 
calamity for anyone to reopen this contro- 
versy without greater occasion therefor than 
was presented by the facts in the Lewis case. 

A. H. R. 








IRRIGATION—THE .CONTINUALLY 
GROWING IMPORTANCE OF THE 
CONSERVATION AND THE EQ- 
CITABLE DISTRIBUTION AND 
USE OF WATER IN THE ARID 
AND SEMI-ARID STATES AND 
TERRITORIES. 





Where, a few years ago, the farmer and 
the orchidist living in the states where the 
irrigation of crops is resorted to, used and 
believed he needed a certain quantity of 
water to properly mature his crops, now 
he knows that half of the amount he for- 
merly imagined he needed, or even less, 1s 
all that he needs and that he can grow, with 


ed accordingly to their best judgmert, without 4 the lesser quantity, better crops, And the 
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‘udges of the courts, many of whom are 
practical irrigationists, have helped and are 
now helping in this work of conservation 
of water and betterment of crop conditions, 
with their decrees allotting just propor- 
tions of water. 

Many instances might be cited where set- 
tlers have come into a country and taken 
up hundreds of acres of land and believing 
that in the course of time they would put 
it all under cultivation and need water for 
all of it have had decreed to them a suf- 
ficient quantity of water to irrigate all of 
their land. But years would pass and find 
only a small portion of ‘this land tilled and 
only a small portion of the water thus de- 
creed to the land owner, had been used. 
Subsequently other settlers had come in 
and made appropriations of water until the 
total capacity of the stream had been taken 
up. Then the first users of the water have 
put or want to put their total acreage un- 
der cultivation and now claim their right 
to all the water which had been decreed to 
them in the first instance. 

Then comes this question for the courts 

to decide: 
Can parties who have first filed on the 
water and had it decreed to them, without 
putting the water thus decreed to a benefic- 
ial use within a reasonable time, step in and 
clam the water to the damage of subse- 
quent appropriators ? 

The Colorado case of Drach, et al. v. 
Isola, et al.) furnishes an interesting il- 
lustration and solution of this question. Tie 
facts in this case are as follows: 

Appellants (plaintiffs below) and appel- 
lees comprised all the users of water from 
a small natural stream. Defendants were 
the owners of a ditch taking its water from 
this stream. 


al 1 . ° . 
all other ditches taking water from this 


Plaintiffs were the owners of 
Stream. In 1&&9, a general decree was en- 
tered affecting the ditches under discus- 
sion; these ditches were given specific pri- 
ority numbers and specific quantities of 

(1) 


109 Pac. 748. 





water, subject, however, to certain provi- 
sions and conditions. The ditch of de- 
fendants was given 3.2 cubic feet of water 
per second of time; plaintiffs had adjudged 
to them, subsequent to defendants, water 
aggregating 8.6 cubic feet per second of 
time. The decrees of defendants as well 
as those of plaintiffs, in part, is as follows: 

“Seventh. No part of this decree shall 
be taken or held as adjudging to any claim- 
ants or present or future representatives 
of any claim to any ditch, canal or reser- 
voir or party holding, using or controlling 
the same, any right to take and carry by 
means of any canal, ditch or reservoir here- 
in mentioned or by virtue of any appropria- 
tion herein adjudged any water from any 
natural stream except to be applied to the 
use for which such appropriation has been 
made, or allow any excessive use or waste 
of water whatever, nor to allow any diver- 
sion of water except for lawful and bene- 
ficial uses, 


“Eighth. That throughout said water 
district No. 38, one cubic foot of water per. 
second of time is hereby adjudged and de- 
creed to be sufficient in amount to properly 
and practicably irrigate fifty acres of land 
and nothing in this decree shall be taken or 
held to grant to any tract or parcel of 
land, water to any greater amount than in 
said ratio and proportion, whether said land 
be covered by one or more ditches. 


“Ninth. That the priorities hereby es- 
tablished are granted and made absolute, 
but the user of the respective amounts of 
water hereby granted and decreed is re- 
stricted to the practical utilization thereof 
by the parties lawfully entitled thereto and 
water is only allowed to flow into said ditch- 
es in said ratio and proportion as the land 
under said ditches, respectively, shall be 
brought under practicable cultivation; i. e., 
tilled, meadow and good pasture land. And, 
provided, that the said lands under the said 
ditches respectively shall be brought under 
such cultivation and the said proportionate 
amount of water used thereon, by the par- 
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ties lawfully 


sonable diligence.”’ 


> 


It was agreed that at the time of the 
entry of the decrees, water was adjudged 
to the various ditches on the basis of their 
carrying capacity, irrespective of the 
amount of land then actually being irri- 


1883, the defendants 
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defendants and under the 


of 


that they had 


upon claim 
belief 


tivation. 


go acres of land in cul- 


in 
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In the vear 1903-4 defendants put 


shape for cultivation about 54 acres of lan 


that had never been cultivated or irrigated. 
Thereafter, about May 1st, they turned the 
their ditch and commenced irri- 


water into 


their land, 
last 
feet of water per sec: 


gating more particularly the 


piece above mentioned, applying 3.2 


cubic nd of time un- 
til about June tst, when the amount reach- 
ing the headgate was reduced to about 1 
foot by reason of plaintiffs, who were fur- 
the 
water under their respective priorities. De- 


the 


up the stream taking their quota of 


fendants thereupon called on water 


commissioner to close down the headgates 
of plaintiffs’ junior ditches and gave the 


defendants 2.9 cubic feet of water per sec- 


ond of time .and thereafter limited plain- 


tiffs as the water became lower until June, 














1904, they were cut off altogether, both 
as to their senior and junior ri Plain- 
ti Ts there on br ight suit, asking that de- 
| tendants be restrained from turaing into 
their ditch more than 1.6 cubic 
water per second of time, so long 
remaining portion cf the waters 
stream were needed bv them 
| respective priorities; that plaintiffs 
| be cut l H l adjte 
|} more than 1.6 cubic feet of er pe : 
| Tal f tin tha t be re 1 lia ny in 
| te rignt which may < ny time have 
| be ied to defendants tl | ! 
it is by n peer la ee anpan 
| 
| doned, and had never ripe into ) 
lute right 
n final hearing, a te Writ of 
| injunction previ usly issued ssolved 
l t dismi sec I 1 > v- 
| ment plaintiffs pr ecutle appt 
Defendants assert that the decree of 188% 


is an absolute verity and granted uan- 
tity or wate tated therein and 
| unconditionally and cannot be toned 
| in a proceeding brought in 190 
| Plaintiffs contend that, though 
| is a verity, it is so, as to the quanti t 


water, « to the extent to which the water 

. - + 1 "T'S, 
been applied to a beneficial use. That 
under which the decr ren- 


and that the 
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e so interpreted 


dered must 


decree expressly so provides and is, there- 
fore, conditional; that the question of for- 
feiture or abandonment is not involved, but 


rather the question of the performance of 
non-performance of certain conditions pre- 
cedent to the vesting of an otherwise in- 
choate right; if the decree in que 
bsolute or unconditional it cannot, at thi: 


late date be reopened in the absence of 


fraud, for the purpose of reducing the 
quantity of water therein awarded or for 
any other material change or correction. 
lf, on the other hand, the decree of 1889 be 
f decree can be 


ts the 


conditional the terms of the 


ascertained and the vested rigi of 


plaintiffs protected. 


To determine whether or not a decree 1s 
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conditional depends first upon the terms 
of the decree itself; yet the pleadings or 
agrecal statement of claim upon which the 
decree is based may be considered along 
with the decree, in ascertaining its mean- 


1 


ing. Further in construing a decree, its 
meaning must not be determined from de- 
tached facts but from the whole instrument 
and there must at the same time be borne in 
mind the established principle of law that 
the application of water to a benficial use 
js essential to a complete appropriation. On 
this point, the court says, quoting from a 
former Colorado case :* 

“No principle in connection with the law 
of water rights in this state, is more firmly 
established than that the application of wa- 
ter to a beneficial use-is essential to a com- 
plete appropriation. Compliance with the 
law in other respects—that is, the filing with 
the clerk and recorder of the requisite plats 
and notices; the commencement or con- 


struction of the ditch or canal with due 


diligence; and even the actual diversion of 





the water from the natural stream—all of 
these acts, unaccompanied by a beneficial 
use of the water, constitute but an inchoate 
right or interest. -\nd unless such benefic- 
ial use follows, the interest thus acquired 
does not ripen into an appropriation; the 
mchoate right terminates and the water 
goes to junior claimants who have complied 
with all the requirements of the law. More- 
over, it is equally well settled that in order 
to give the appropriation a priority dating 
from the commencement of the ditch or 
canal, the beneficial use of the water must 
take place within a reasonable time from 
what shall constitute this rea- 
sonable time depending upon the facts and 


such date; 


circumstances connected with each partic- 
ular case.” 

Where decrees, like the one under dis- 
cussion, are susceptible of two meanings, 
one of which would uphold the law by rec- 
ognizing a valid appropriation of water, 
only upon the application thereof to a bene- 


(2) Conley v. Dyer, 43 Colo. 22-8, 95 Pace. 
304-6, 
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ficial use, and the other would overturn the 
law in that respect, every consideration of 
equity and public policy would require that 
the former interpretation be adopted. 

A further quotation from the opinion will 
make the conditional features of the de- 
crees clearer: 

“Directing our attention to some of the 
matters which may be considered along 
with the decree in ascertaining its meaning, 
we find that when the decree was entered, 
defendants had a ditch with a carrying ca- 
pacity of 3.2 cubic feet of water per sec- 
on] of time; that they had land which, if 
irrigated, would require that amount of 
water, but had brought under irrigation not 
to exceed 80 acres and had, therefore, ap- 
plied to a beneficial use not over 1.6 cubic 
feet of water per second of time. * * * * 
Moreover, in the decrees, the court express- 
ly conditions the right to the use of water 
to 1 cubic foot for each 50 acres, and de- 
clares that, ‘nothing in this decree shall 
be taken or held to grant water to 
any greater amount than in said ratio and 
proportion,’ and that ‘the priorities hereby 
established are granted and made absolute, 
but the user of the respective amounts of 
water hereby granted and decreed is re- 
stricted to the practical utilization thereof 

and water is only allowed to flow 
into such ditches in said ratio and propor- 
tion as the land under said ditches respec- 
tively shall be brought under practicable 
cultivation.’ The decrees then make it a 
condition precedent that the lands under the 
ditches be brought under cultivation and 
the appropriate amount of water applied 
thereon by the parties lawfully entitled 
thereto, with reasonable diligence. Keep- 
ing in mind the facts existing at the time, 
the necessity of an application to a benefic- 
ial use to complete an appropriation, the 
lack of authority in the court to award a 
definite quantity of water until such appli- 
cation to a beneficial use, the meaning given 
that they are conditional 
—is clearly apparent.” 





to these decrees 


The court could not concur with defend- 
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ants’ assertion that this suit was an attack 
upon the 1889 decree stating that it was 
brought to ascertain and define and enforce 
the terms of the decree, and not to disturb 
its integrity nor to reinvestigate the facts 
upon which it was based. Nor would the 
court grant that, because the inchoate rights 
designated in the decree were conceded by 
plaintiffs to have become absolute and had 
vested in defendants in the irrigation sea- 
son of 1903, 1.6 cubic feet of water per 
second of time, such rights so absolutely 
vested were senior to the priorities of plain- 
tiffs. 

The court held that the question of aban- 
donment was not involved in the case for 
the reason that there could not be an aban- 
donment where there had been no posses- 
sion. Joun E. Erue tu. 

Rifle, Colorado. 








MECHANICS’ LIEN—LUMBER ACTUALLY 
USED. 


FLETCHER-CROWELL CO. v. CHEVALIER, 
et al. 





Supreme Judicial Court of Maine. Nov. 22, 1911. 


81 Atl. 578. 








Under Rev. St. c. 93, § 29, giving a lien for 
materials furnished in erecting, etc., a building, 
one is not entitled to a lien for materials fur- 
nished, but not used in the construction of the 
building against which lien is sought. 

Whitehouse, C. J.: In this suit the plaintiff 
seeks to enforce a mechanic’s lien for materials 
alleged to have been furnished to the defendants 
Chevalier and Ducharme in the construction 
of a building which they had contracted to 
erect for the defendant L’Union Musicale, the 
owner of the land, and for which they had 
agreed to provide all the materials and per- 
form all the work. 

This case, with three others against the same 
defendants, was referred to Mr. Justice Savage 
for determination. Upon his report a final dis- 
position was made of the other three cases; 
the one at bar being the only case for the 
consideration of the court. By agreement of 
the parties this case was “reported to the law 
court to determine for what amount this plain- 
tiff has a lien upon the land and building 
described in its bill upon the facts stated in 
pany, I find that this plaintiff under its con- 





the referee’s report, and to direct judgment 
accordingly.” 

The referee’s report discloses the following 
facts and conclusions respecting the case at 
bar: 

“The Fletcher-Crowell Company contracted 
with Chevalier and Ducharme to deliver on 
cars at Lewiston all the iron or steel work de- 
scribed in the account annexed to their bill in 
equity. It was all shipped at different times 
by railroad to Lewiston. Sone of it consisted 
ort special castings, made specially for this 
building, and not fitted to any other. Some of 
it was taken by Chevalier and Ducharme to the 
site of the building, and some of it still re- 
mains in the possession of the railroad com- 
pany. A part of the steel was used in the con- 
struction of the building. 

“After tne building was partly constructed, 
owing to a heavy rainstorm and wasnout, a 
portion of the building settled, and required a 
rebuilding to some extent. The owners and the 
contractors disagreed as to which party the loss 
or damage should fall upon. The contractors 
were willing to stand a portion, but not all, 
of the expense of rebuilding the damaged por- 
tion. Thereupon L’Union Musicale prevented 
the contractors from going on with their work, 
under the existing conditions, as to rebuilding. 

“Afterwards tne plans of the building were 
remodeled, and the building was built one story 
lower than was at first contemplated. Owing 
to the change, some of the lumber furnished by 
Richardson, Dana & Co. and some of the special 
castings and other steel furnished by the Fletch- 
er-Crowell Company were not needed and were 
not used. But the owner completed the build- 
ing on its own account and used some of the 
Richardson, Dana & Co. lumber and some of 
the Fletcher-Crowell Company steel in the 
construction. For this lumber and steel the 
owner does not object to paying, or to having 
liens adjudged. 

“The contractors, after they ceased working, 
notified the Fletcher-Crowell Company that they 
found themselves unable to continue the work, 
and directed that company to order the iron 
then in the possession of the railroad company 
to be reshipped. This was not done. 

“A particular controversy exists as to two 
columns, ordered of and shipped by the Fletch- 
er-Crowell Company. They were made in ac 
cordance with the specifications, and were actu- 
ally set up in the building by the contractors. 
Later they were removed at the request of the 
building committee of L’Union Musicale, it be 
ing claimed that the columns had not been 
properly set. 

“As to the claim of the Fletcher-Crowell Com- 
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tract with Chevalier and Ducharme furnished 
materials for the erection of the building to 
the amount of $2,025.90. Of this, materials to 
the amount of $1,720.60 were never used in the 
construction of the building, at any time, in 
any way. Two steei columns, for which $140 is 
charged, were set in the building, and after- 
wards removed as already stated. Materials 
to the amount of $165.30 were used in the erec- 
tion of the building, and remain in it. 

“In the Fletcher-Crowell Company case I 
report the facts as above stated, for the judg- 
ment of the court on the law involved. 

“If the court is of opinion that the Fletcher- 
Crowell Company has a lien for all the ma- 
terials furnished for the erection of the build- 
ing, whether used or unused, I award that it 
shall have a personal judgment and judgment 
for a lien upon the land and building de- 
scribed in its bill, with costs, each in the sum 
of $2,025.90, with interest from September 21, 
1919. If, however, the court is of opinion that 
the plaintiff has no liens for materials which 
did not enter into the construction of the build- 
ing and become a part of it, then I award that 
its lien judgment aforesaid shall be for the 
sum of $305.30, or $165.30 only, with interest 
and costs as stated, according as the court de- 
termines that the plaintiff has, or has not, a 
lien for the two columns set in the building 
and afterwards removed, as already stated.” 

(1, 2) Upon the facts thus reported two 
questions are presented for the determination 
of this court: First, whether the plaintiff is 
entitled to a lien for materials furnished to the 
amount of $1,720.60, “which were never used 
in the construction of the building at any time 
in any way”; and, second, whether the plaintiff 
is entitled to a lien for the item of $140 for 
the two iron columns that were set in the build- 
ing and afterwards taken out by order of 
L'Union Musicale. 

It is provided by section 29 of chapter 93 of 
the Revised Statutes that “whoever performs 
labor or furnishes labor or materials in erect- 
ing, altering, moving or repairing a house, 
building or appurtenances * * * by virtue of a 
contract with or by consent of the owner, has 
a lien thereon and on the land on which it 
stands * * * to secure payment thereof with 
costs.” 

Whether it is necessary to prove that the 
materials furnished were actually incorporated 
in the building in order to create a lien upon 
it, under the above statute and others having 
substantially the same tenor and purpose, is a 
question not entirely free from difficulty and 
one with respect to which courts of equal 


respectability have reached different conclu- 
sions. 








Many of the earlier cases upon the subject 
are collected and considered in 13 Am. & Eng. 
Ann. Cas., p. 11, in a note to Central Lumber 
Company v. Braddock Land & G. Co., 84 Ark. 
560, 105 S. W. 583. In the principal case it 
was held that, under a statute authorizing a 
mechanic’s lien for the value of material fur- 
nished “for any building,’ the materials fur- 
nished must be actually used in its construc- 
tion before the lien can attach. In the note 
Maine is placed in ‘the category of 15 states 
that have adopted this rule; but an equal 
number of states are cited in support of the 
contrary view, that the lien exists as to all 
materials’ furnished in good faith, whether 
they actually become part of the structure or 
not. In 19 “Annotated Cases,” p. 588, it is said 
in the note to the principal case that “the re- 
cent cases indicate a tendency of tne courts 
to hold that the lien does not exist unless the 
materials were actually used in the erection of 
the building.” 

In support of this statement, the following 
cases are cited: Potter Mfg. Co. v. Meyer, 171 
Ind. 513, 86 N. E. 837, 131 Am. St. Rep. 267; 
Niagara Oil Co. v. McBee, 45 Ind. App. 576, 91 
N. E. 250; Gilbert Hunt v. Parry (1910) 59 
Wash. 646, 110 Pac. 541; U. S. Water Co. v. 
S. S. Realty Co., 152 Mo. App. 300, 133 S. W. 
371.. Although the earlier cases in Indiana 
generally upheld the doctrine that the ma- 
terials need not be actually used in the build- 
ing the court in that state in the recent case 
of Potter Mfg. Co. v. Meyer, supra, distinctly 
appears to have adopted the opposite rule. In 
the opinion it is said: “It is well settled, both 
in this state and elsewhere, that a materialman 
claiming a lien must ordinarily show that his 
materials were furnished for and were actually 
used in the erection of the building against 
which the lien is asserted.” 

The reasons for this rule and the warrant 
for placing Maine in the category of states that 
have adopted it are illustrated and stated in 
the following cases: : 

In Lambard v. Pike, 33 Me. 141, in speaking 
of a stove and funnel, the court said: “If placed 
in the mill, it would be but a fixture used for 
its comfortable occupation. To create a lien 
the materials must be used for erecting, alter- 
ing, or repairing the building—must be so ap- 
plied as to constitute a part of the building.” 
In Ames v. Dyer, 41 Me. 397, in support of the 
conclusion that the molds of a vessel cannot 
be regarded as a part of the materials with 
which it is constructed, the court cited Phil- 
lips v. Wright, 5 Sandf. (N. Y.) 342, and quoted 
from the opinion as follows: “The whole theory 
of a lien for labor and materials rests upon 
the basis that such labor and materials have 
entered into and contributed to the produc- 
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tion or equipment of the thing upon which 
the lien is impressed. * * * Can it be said that 
the materials are furnished for and towards 
building a ship, when no part of them enters 
In Tag- 
gard v. Buckmore, 42 Me. 77, it was held that 
materials sold by one party to another upon 
representation that they would be wrought into 
a vessel which was in process of construction 
by him, but which were not so used, would 
not create a lien on the vessel. In the opinion 
the court said: “The principle embraced in 
the statute is founded in natural stice, that 
the party who. has enhanced the value of the 


into or becomes a part of the ship?” 








property by incorporating therein his labor or 
materials shall have security on the same, 
though changed in form and inseparable from 
all property. But justice does not require that 
he should be allowed the security in the same 
preperty for the price of materials which be- 
came no part thereof.” See, also, Baker v 
Fessenden, 71 Me. 293, in which it was held 
that the statute will not give a lien en a mill 
for labor performed in repairing machinery, 
‘unless it was done on some portion of the 
realty,’ and Hanson v. Publishing Co., 97 Me. 
102, 53 Atl. 990, in which the underlying prin- 
ciple of the statute, as set forth in the fore- 
going cases, was reaffirmed by the statement in 
the opinion that ‘a lien is given upon the 
ground that the work has been a benefit to 
the realty and has enhanced its value.” 

It is true that the facts in these cases differ 
so materially from those at bar that the de- 
cisions are not authoritative precedents in sup- 
port of the defendant’s contention in this case; 
but they unmistakably indicate the trend of the 
judicial thought upon the 
state. 

in Chapin yv. , 20 Conn. 472, 79 Am. 
Dec. 263, the court said: 


question in this 


Persst 

“The theory of the lien is that the party 
furnishing materials for the erection or the 
repair ot buildings on credit retains his claim 
to them after they have gone into the building, 
and to enable him to enforce it his lien is 
spread over all the property with which the 
materials have become inseparably connected. 
Hence he is given a lien upon the whole build- 
ing and the land on which it stands. But to 
give a lien for all the material sold for the 
purpose of going into the building, irespec- 
tive of the actual use of it for that purpose, 
might have the effect of creating a lien to the 
full value of the building, and the land on 
which it stands, in favor of parties whose 
property did not, in fact, any of it go into the 
building, and thus the persons who had in fact 
erected or repaired the building, or who had 
done work upon it, would be deprived of any 
advantage from the liens given them by the 





statute. Such surely ought not to be, and as 
we believe was never intended to be, the re 
sult in any case. We, think, therefore, that, 
to entitle the furnisher of the materials to a 
lien, his property must not only be furnished 
ror the erection or the repair of a building, 
but must actually go into the building and 
be used for that purpose.” 

James, 2 R. I. 270, it was held 
that, “whatever may be the condition of the 


In Sweet v. 






s furnished, whether very rough or 


adapted to their purpose, * * * and 


mater 





perfectl 


they may have been original- 


om whomsoevei 





ly purchased, although kept by the con- 
tractor as merchandise, his lien is not affected 
by these considerations, provided only they 
are incorporated in the work contracted for.” 
So in Hinckley & Egery Iron Co. v. James, 51 
Vi. 240, it was held that “a mechanic’s lien 


such of the materials furnished as 





covers 0} 
are attached to the realty, so as to be a part 
of it at the time the memorandum required 
by atute is filed in ihe town clerk's office.” 


in Massachusetts it is expressly providea 
by statute that a person has a lien for “ma- 
terials furnished and actually used in the erec- 
tion of the building.” Rev. Laws 1902, vol. 2, 
e.. 19%, sec. i, 

See, also, Smalley v. Gearing, 121 Mich. 190, 
79 N. W. 1114, 80 N. W. 797; North v. Globe 
Fence Co., 144 Mich. 557, 108 N. W. 285; Dear- 
dorft v. Everhartt, 74 Mo. ; McConnell Vv. 
Hewes, 50 W. Va. 33, 40 S. E. 436; Hill v. Bow- 
ers, 45 Kan. 592, 26 Pac. 18; Ryndak v. Sea- 
well, 153 Okl. 737, 76 Pac. 170; Fitch v. Howitt, 
32 Or. 396, 52 Pac. 192; Silvester v. Coe Quartz 
Mine Co., 80 Cal. 513, 22 Pac. 217; McAnally v. 
Hawkins Lumber Co., 109 Ala. 397, 19 South. 
417; Wardlaw v. Troy Oil Mill, 74 S. C. 368, 43 
S. E. 658, 114 Am. St. Rep. 1004. 

The principles of equitable estoppel are not 


_ 
4 
. 


applicable to the facts of this case. 

It is accorcizgly the opinion of this court 
that the plaintiff is not entitled to a lien on 
th and @ building for the materials fur- 
Nishe? to the ¢ un f £1,720.60, which were 
net used in the construction of the building, 
but for a personal judgment only against the 
contractors. 

With respect to the “particular controversy” 
in regard to the two steel columns valued at 
$140, it appears from the findings of the referee 
that “they were made in accordance with the 
specifications and were actually set up in the 
building by the contractors,’ and that “later 
they were removed at the request of the build- 
ing committee of the L’Union Musicale, it be- 
ing claimed that the columns had not been 
properly set.” There is no finding, however, 
that these columns were not in fact properly 
set in the building, or that they were not of 
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suitable quality and dimensions and perfectly 
adapted to the purpose for which they were 
design y were in fact incorporated into 
the buil ling and became a part of the realty 

But it appears from the findings of the referee 
that after the building settled “the plans were 
remodeled, and the building was constructed 
one story lower than was at first contemplated.” 
For aught that appears these columns were “a 
benefit to the building and enhanced its value” 
as it was constructed under the original plans. 
But they were removed by the owner, and so 
far as appears without the consent of either 
the contractors or the plaintiff, and without 
any failure of duty in that respect on the “an 
of the plaintiff. The lien to which the plair 

tiff was entitled when the columns 





became a 
part of the realty was not thereby defeated. 

The conclusion, therefore, is that the cer- 
tificate must be: 

Personal judgment for the plaintiff for 
$1,720.60, with interest from September 21, 
1910, against the defendants Chevalier and 
Ducharme only. 

Judgment for the plaintiff against Chevalier 
and Ducharme for $305.30, with interest there- 
1910, and a lien there- 
land and building described in the 





on from September 21, 


for on the 





writ. 

Note.—2urden of Proof Where Materialinan 
Furnishes Material to Contractor—Mechanics’ 
liens depend, of course, upon local statutes and 
the validity is determined greatly by their 





iseology. But it often may be a question 
ether the owner accredits the contractor in 
any way or whether he is trusted entirely by the 





naterialman. Not very many cases discuss this 
qutesti n directly. A few do, however. We 
cite many cases supporting the principal case. 
Where statute, however, is not mandatory, it 
would seem there is much to commend the 
Pennsylvania view we set forth at some length 


as opposing the Iowa idea also fully disclosed. 

Before taking up the cases which are referred 
0 in 13 Am. & Eng. Cas., page II, as opposed to 
the ruling in the principal cases, it may be said 
that se have joined the 15 states sup- 
porting that rule. Thus Indiana cited as an op- 
posing st as shown in Totten, etc., Iron F. 
Co. v. Muncie Nail Co., 148 Ind. 372, 47 N. E. 
703, and other Indiana cases, changes with the 
cases cited in the pri neipal case and strangely 
it is said the question is “well settled” in that 
state, an opinion hardly shared by the annota- 
tor in 19 Am. & Eng. Ann. Cas., p. 588. Indeed, 
App. 576, 91 


a+ +h 
at some Or th¢ 





Niagara Oil Co. v. McBee, 41 Ind. 

. E. 250 is opposed to the powder and concrete 
cases in holding that a person furnishing coal 
used as fuel in running machinery to drill an 
oil well could obtain no lien. Illustration of 
powder and concrete cases are found in Schagh- 
ticoke Powder Co. v. Greenwich & Johnsonville 
Ry. Co., 183 N. Y. 306; Avery v. Woodruff, Ky., 
137 S. W. 1088; Barker & Stewart Lumber Co. 
v. Marathon Paper Mills Co., Wis., 130 N. W. 
866 and other cases referred to in 73 Cent. L. J. 
293: 74 id. 99, where the subject is treated and 





other cases referred to. Washington also has 
changed, as see Huttig Bros. Mfg. Co. v. Denny 
Hotel Co., 6 Wash. 122, 32 Pac. 1073, and Gil- 
bert Hunt v. Parry, 59 Wash. 646, 110 Pac. 541. 
Thus we have 17 instead of 15 states holding as 
does the principal case, this 17 including Maine. 
They are Alabama (McAnally v. Hawkins Lum- 


ber Co., 109 Ala. 397, 19 So. 417); Arkansas 
(C entral Lumber Co. v. Braddock Land, ete., 
Co., & Ark. £ 60, 105 S. W. 583): California 


(Stimson Mill Co. v. Los Angeles Traction Co., 
141 Cal. 30, 74 Pac. 357); (Connecticut v. 
Persse, 30 Conn. 472, 79 Am. Dec. 263); Indiana 
( Potter Mfg. Co. v. Meyer, 176 Ind. 513, 86 N. 
E. 137, 131 Am. St. Rep. 267) ; Kansas (McGarry 

Averill, so Kan. 262, 31 Pac. 1082, 34 Am. 

St. Rep. 120) ; Louisiana (Consolidated Engineer- 
Co. v. Crowley, tos La. 615, 30 So. 222); 

(principal case); Michigan (North v. 
Globe Fence Co., 144 Mich. , 108 N. W. 285); 
\lissouri (U. S. Water Co. v. Sunny Slope Realty 
Co., 133 S. W. 371); Oklahoma (Ryndak v. 
Seawell, 13 737, 76 Pac. 170); Oregon 
(Fitch v. Howitt, 32 Ore. 395, 52 Pac. 192); 
South Carolir (Wardlaw v. Troy Oil Mill, 
74 S. C. 368, 54 S. E. 658, 114 Am. St. Rep. 
1004): South Dakota (Pittsburg Plate Glass Co. 
v. Leary, 126 N. W. 271); W ashington (Gilbert 
Hunt v. Parry, supra); Vermont (Hinchley, 
etc., Iron Co. James, 51 Vt. 240); West Vir- 
ginia (McConnell v. Hewes, 50 W. Va. 33, 40 S. 
E. 436 

Seemingly, opposing states are Colorado 
Marvland, Minnesota, Nebraska, New 
North Dakota, Ohio, Pennsylvania, 
Texas and Utah. Canada is also so classed, but 
Brooks-Sanford Company v. Telier Cons. Co., 
22 Ont. L. R. 176, 19 Am. & Eng. Ann. Cas. 
58s, has a tendency the way of the principal case. 

Particular cases from these opposing states 
will be specifically noted to see whether they 
are in principle opposed or because of statutory 
phraseology and how broadly they speak from 
the standpoint of principle, it being thought the 
principal case sufficiently represents its line of 
cases, except that particularly may be noticed 
Pittsburg Plate Glass Co. Leary, supra, where 
the South Dakota court holding that a glass 
manufacturer was entitled to no lien for glass 
furnished a contractor but broken before he at- 
tempted to put it in a building, said by way of 
caution that: “We do not wish to be understood 
as holding that a materialman could not have a 
lien for material furnished and which might be 
destroyed in attempting to use the same in the 
construction of the building (on which point we 
do not pass).” Here is intimated suggestion of 
expansion of the principle in the powder or ex- 
plosion cases. 

These opposing cases generally rest upon stat- 
utes which say the lien arises from furnishing, 
etc., to the contractor. Thus in Small v. Foley, 
8 Colo. App. 435, 1. c. 445. 47 Pac. 164, the court 
says: “If, by contract, he furnishes it for the 
building, whether it is used there or not, he is 
entitled to the lien. This is what the statute 
says, and we cannot by construction distort its 
language into something else.” In Iowa, though 
the statute provides that “every person who 
shall * * * furnish any materials * * * for any 
building” is entitled to a lien, yet they must 
actually be furnished for a particular building, 
and what the materialman “supposes is not con- 
trolling.” Hobson Bros. v. Townsend, 126 Ia. 
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4=3, 102 N. W. 413. The opinion further says: 
“The owner is not entirely at the mercy of the 
contractor. If the latter, through deception, ob- 
tains material ostensibly for one building, when 
it is in fact for another, the owner of the former 
is not liable, for that it was not furnished for 
his building. * * * In other words, the onus is 
upon the subcontractor, before he can avail him- 
self of the benefits of this statute, to show that 
the goods sold were actually for the improvement 
against which the lien is claimed. * * * There is 
no ground for charging the owner with the con- 
sequences of fraud perpetrated by the contractor 
on the materialman.” 

As this statute giving a lien for furnishing 
was construed, it would seem to make the owner 
responsible for purchases made by the contractor 
in good faith and, therefore, risk of loss, de- 
struction by act of God or otherwise, or by 
theft, was on owner and contractor. while if 
there was mistake or fraud at the beginning, the 
seller took that risk. Under the other rule, all 
these risks before actual use a on seller and 
contractor. In Shorthill Co. Aetna Indemnity 
Co., Iowa, 124 N. W. 613. iusaidhine may in- 
volve preparations to furnish and in such case 
delivery may be at an agreed place other than at 
the building, so it be accessible and convenient 
for use. In Minnesota (Burns v. Sewell, 48 
Minn. 431, 51 N. W. 224), Nebraska (Foster v. 
Dohle, 17 Neb. 631, 24 N. W. 209). Ohio (6 
Ohio St. 247), Texas (Trammell v. Mount, 68 
Tex. 213, 4 5. W. 377, 2 Am. St. Rep. 479), and 
in Utah (Sierra Nevada Lumber Co. vy. Whit- 
more, 24 Utah, 128, 65 Pac. 779), the rule is also 
one of statute. 

In Marvland the precise terms of the statute 
are not given but an early case goes upon the 
theory that an owner employing a contractor 
vouches for his good faith in making contracts 
for ——s material for a building. Green- 
way v. Turner, 4 Md. 296. And a later case ap- 
oagen this ruling. Watts v. Whithington, 48 
Md. 357. The two cases being afterwards ap- 
proved in Maryland Brick Co. v. Spilman, 76 
Md. 343, 25 Atl. 297, 17 L. R. A. 599, 35 Am. St. 
Rep. 431. 

In North Dakota the general principle theory 
seems to have some force, as it is said “the ma- 
terialman is not required at his peril to see that 
all the material is actually used in the building 
and whether it is or not, he is entitled to a lien 
for the materials furnished, 20 Am. & Eng. Enc. 
L. (2d Ed.), 347. and cases cited.” Schlosser v. 
Moores, 112 x W. 78, 81. 

The furnishing in good faith is the test in 
New Jersey, seemingly the contractor being ac- 
credited by the owner. Bell v. Macum,’ 68 Atl. 
140, citing prior cases. 

In Pennsylvania the supreme court overruled 
an exception by the owner as to an instruction 
which included furnishing and use as necessary 
to the creation of a lien, saying: “The plaintiff 
company (lienor) is the only party that has any 
reason to complain.” Pennsylvania decision has 
been considered to be on general princinle. One 
of these cases says: “Whether the builder be the 
agent of the owner, or an independent contrac- 
tor, his appointmnt to the job creates a con- 
fidence in him which was not had before; and 
the consequences of a false confidence ought not 
to be borne by those who had no hand in occa- 
sioning it.” Linden Steel Co. v. Rough Run 
Mfg. Co., 158 Pa. 238, 27 Atl. 805, quoting from 





White v. Miller, 18 Pa. 52. This quoting case 
speaks of sale “upon the faith of the building,” 
that is, the contractor pledging the building, and 

“plaintiffs were not bound to follow up the de- 
livery by a supervision of the contractor and see 
that he performed his contract with the owner. 
That was the business of the owner, who had 
armed him with the contract on the credit of 
which he purchased the material.” 

The summary of decision seems to be that, if 
furnishing gives the lien, it is necessary that the 
materialman act in good faith, and for bad faith 
on the part of the contractor, the owner is re- 
sponsible, and the Iowa case above cited is not 
in accord with the weight of authority in states 
requiring material to be used or consumed. 








CORAM NON JUDICE. 


SNAPSHOTS OF THE LEGAL PROFESSION.* 
By Stanley E. Bowdle. 

Voltaire, who always hated the profession, 
once described a lawyer as a man who studies 
the laws of Justinian in order to know the 
customs of Paris, and then, if he can talk loud 
enough, gets a commission to publicly vociferate 
about the justice to which he is always more 
or less a stranger. 

Of course, I don’t know how necessary it was 
to know the Institutes of Justinian in order to 
comprehend the habits of a wily Parisian; but 
I do know how necessary lungs are, and have 
ever been, to legal success, 

Lungs are to law what gall is to a politician, 
or a bellows to a blacksmith. At least, popular 
opinion says so, and we never argue with 
popular opinion or a Republican majority, for 
fear of Democratic disaster to ourselves. 


How lungs came to usurp so important a 
position in the law’s exposition I cannot say. 
Carlyle tells us that kings came through a 
recognition of personal strength; that is, orig- 
inally, the strong man of the tribe sooner or 
later became the king man, and then a little 
later the king managed by hook or crook (chief- 
ly crook) to have the king business made hered- 
itary. Kings got their start, and have ever 
since maintained their lead, through this rec- 
ognition of power. Carlyle is all right on this 
point. And men have been worshiping power 
ever since; all kinds of power; horse-power on 
the track, half-back power at Harvard, rowing 
power at Yale, gun power at Sandy Hook, pul- 
monary power in the court room, and now and 
then some slight mention is made of intellectual 
power. “O tempora, O mores!” 

Who shall say but that the clarion-tongued 
lawyers (and they are wily fellows) have rea- 
soned it out in this way, and have concluded 
that the average jury delights in exhibitions of 
lung power? 

It was my own vulgar notion, some years ago, 
that a display of lung power was intended to 
obscure dearth of thought, but in this I soon 
found my mistake, for some of our best brains 


*A humorous satire on the legal profession 
printed by W. H. Anderson Co. 
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are equipped with throats paved, curbed and 
guttered with everlasting granite and tongues 
of steel swung on a universal joint and clang- 
ing in cavernous mouths of resonant bell metal, 
Brains and lungs! What a combination! 

Thought suffused with oxygen! And the 
whole hurled, like a charge of gun cotton, at 
the heads of the jury with dynamic determina- 
tion. I tell you it is a verdict-compelling ex- 
plosive, as destructive as lyddite. A jury can 
do nothing but capitulate. Reason simply 
stacks arms and leaves the field. 

It is told of a young lawyer of New York 
that, just before arguing his case to the jury, 
he, in great distress, took advantage of the 
noon recess to counsel with the noted Ben- 
jamin F. Tracy as to the best method of pre- 
senting the case. After stating his case, the 
honorable gentleman frankly said: “Young 
man, the facts and the law are both against 
you in this case, and when that is so, my own 
plan has always been to yell like an Indian.” 

The Cincinnati Bar has a number of attorneys 
equipped with voices that reverberate as the 
echoes of Vulcan’s fabled foundry, voices that 
roar like the Borean winds throughout the 
eanyons of Colorado and sweep through the icy 
rifts in the Sierras. When these gifted gentle- 
men address court or jury, they simply pre-empt 
the courthouse. All business in the adjoining 
court room is practically suspended until a 
lull comes, which is usually when the hon- 
orable gentleman takes a drink, or mops his 
brow, or, in naval language, pauses to hoist 
more ammunition into his fighting top. 

I have sometimes marveled that judges do 
not ask these gentlemen, at the end of about 
five hours’ effort, to lower their voices from 
crescendo to diminuendo out of regard for the 
jury or themselves. The reason, however, is 
probably found in the fact that judges are 
sworn to support the Constitution, and cne of 
its provisions is that “freedom of speech shall 
not be abridged.” Such is the veneration of 
bench and bar for the Constitution (when not 
retained to get it changed) that should any 
judge make such a suggestion to counsel, I am 
sure that the Supreme Court ‘would reverse the 
judgment, should it happen to go against coun- 
sel so admonished, This majestic phrase in 
our Constitution has cleared up for me what 
has long been an inscrutable mystery. 

Take courage, then, ye lawyers. Emit fear- 
lessly your demoniac howls like Orestes pur- 
sued by the Furies, always remembering that 
you are under the protecting aegis of the 
Constitution, which guarantees you everything 
Save the thing you most need—a living. 


It is, however, much to be regretted that a 
vociferous, strident style destroys one’s ability 
to whisper, for the great secrets of the profes- 
Sion frequently require the use of that lost art. 
Have you not, patient reader, been embarrassed 
at church or the concert, by the simple presenti- 
ment that your adjacent bellowing friend might 
attempt to speak to you? Have you not sat in 
positive fear lest he (or even she, I regret to 
Say), who knew nothing of this great art, 
Should attempt a conversation? Have you not, 
with deep chagrin, found yourself in the street 
car beside your vocally volcanic neighbor, whose 
softest tones placed even the motorman in pos- 
Session of the subject of your enforced con- 
versation? I have experienced all this, and 
more, 








In Court of Common Pleas, No. 1, on Sat- 
urday morning, how often have I seen some 
young and modest attorney distressed by the 
effort of some wandering Titan to whisper to 
him; an effort, a very common effort, that re- 
quires the bailiff to rap loudly for order. And 
then how often have I seen that same bailiff, 
having failed to disturb the eloquent explosive 
whisperer, go over to that same blushing young 
man who has been perfectly speechless, and 
tap him on the shoulder and say, “Sir, you 
must be quiet,” while the megaphone Colossus 
walks smilingly away. 

All civilization bowls along on ball bearings 
-nd pneumatic tires. The legal profession, a 
mile in the rear, jogs along in the same old 
jolt wagon of rusty precedent, and the whole 
outfit yelling like bedlam. Oh, that some bold 
court would defy the Constitution and insist on 
rubber tires on all voices! 








BOOK REVIEWS. 


Christ’s Christianity. Being the Precepts and 
Doctrines Recorded in Matthew, Mark, Luke, 
and John, as Taught by Jesus Christ. By Albert 
H. Walker, of the New York Bar. Price, 
Published by Author. 











HUMOR OF THE LAW. 


“So you want a divorce, do you?” said the 
lawyer, peering over his glasses at the worried 
little man in front of him. 

“Yes, sir, I’ve stood about all I can; my wife 
has turned suffragette, and she is never at 
home.” 

“It is a pretty serious thing to break up a 
family, you know. Don’t you think you had 
better try to make the best of it for a while? 
Perhaps it is only a passing fad.” 

“That’s what I have been doing, but there are 
some things a man can’t stand. I don’t mind 
the cooking and I haven’t kicked on washing 
the dishes, but I do kick on having pink rib- 
bons run into my nightshirt to try to fool the 
babies.” 


A lawyer was cross-examining an old Ger- 
man about the position of the doors, windows. 
and so forth in a house in which a certain 
transaction occurred. 

“And now my good man,” said the lawyer, 
“will you be good enough to tell the court how 
the stairs run in the house.” 

The German looked dazed and unsettled for 
a moment. “How do the stairs run?” he queri- 


> ed. 


“Yes, how do the stairs run?” 

“vell.” continued the witness, after a mo- 
ment’s thought, “ven I am oopstairs dey run 
down, and ven I am downstairs dey run oop.” 


The Prisoner at the Bar: “Now, I asks yer, 
gents of the jury, if I'd got away with all that 
swag, like they say I did, d’yer s’pose I'd have 
hired this here little $15 lawyer t’ defend me?” 
—Baltimore News. 
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Equitable Relief, Equitable relief 


awarded in an action at law de- 


fendant sets up an equitable 


where 


defense.—Farmers’ 


& Merchants’ Nat. Bank v. Hoyt, Okla., 120 Pac. 
264. 
2. Adverse Possession—Cestui Que Trust.— 


Possession by a cestui que trust of real estate 





held to enure to the benefit of the ral title 
and will ripen into title by adverse possession. 
—aAndrews vy. Rio Grande Live stock Co., N. 
Mex., 120 Pac. 311. 


3. Attorney and Client 
Before court can 


a 
torney by a 


Summary Process. 


enforce payment by an at- 


summary proceeding, the attorney 





must have received the money while the rela- 
tion of attorney and client existed.—In re Min- 
nesota Phonograph Co., 132 N. Y. Supp. 1063. 


é. Bankruptey— A ppeal.—An 
Supreme Court lies 
Court of Appeals entered on a 
from a District Court under 
controversy bankruptcy pro- 
which might have arisen indepen- 
dently of such proceedings, where the requisite 
amount is involved.—Hobbs vy. Head & 
ca, &. G A. 294 Fed. Sil. 

5 Title—A voluntary bank- 
rupt has sufficient title, prior to election of trus- 
tee. to his personal property to him to 
damages by unlawful judicial 
sale of portion of the property after filing claim 


appeal to the 
decree of a Circuit 
formal appeal 
3ankr. Act, § 24a, 


from a 


in a arising in 


ceedings, but 


Dowst 


Bankrupt’s 


enable 


suit for 


bring 


of exemption.—Johnson v. Collier, 32 Sup. Ct. 
Rep. 104. 
§.——Colorable Title—A court of bankruptcy 





has jurisdiction to determine summaril 





er an adverse claim to property 
person is merely colorable, and, if 
pose of it—In re Ironclad Mfg. Co., C. C. A,, 


191 Fed. 831. 

7.——Compensation to Attorney.—Allowances 
for the attorneys for 
an invol 
fraudulently 
bankrupt, 


services of 


creditors of 


intary bankrupt in recovering property 


transferred or concealed by the 


should properly be to the creditors, 





and not to the attorneys themselves.—In re Me- 
dina Quarry Co.:, C. C. A., 191 Fed. 815. 
8.——Conditional Sales.—Liens of execution 


creditors on held by insolvent judg- 


property 





ment debtor under contract of conditional sale, 
when petition in involuntary bankrupt was 
filed, held not destroyed so as to prevent court 
of bankruptcy from preserving them by act of 
conditional vendor in retaking the property.— 
Rock Island Piow Co. v. Reardon, 82 Sup. Ct. 


164. 


Rep. 


9.———_Exemption.—That a bankrupt failed’to 


place any valuation on property listed in his 


and clai 
denying a 
limit on the 


amounts to a 


ground 
State 
homestead 
willful and 
within the 
29b (1). In re Reed, 


schedules med as exempt is not 


for discharge, although the 


places a e of a 


law 





exemption, unless it 
fraudulent concealment of 
meaning of Bankr. Act, § 


D. C., 191 Fed. 





propel 


920, 





10.——Objection to Discharge.—On the hear- 
ing of objections to a discharge, proof that a 
property statement was asked for and furnish- 
ed by the bankrupt as a basis for credit, and 
that shipment of goods ordered by the bankrupt 
followed, is sufficient to warrant a finding that 
the creditor relied on such statement.—In_ re 


Reed, D. C., 191 Fed. 920. 


11.——Provable Claim It is no objection to 





the allowance of a claim against a bankrupt 
corporation fou money lent that it passed 
through several hands, where the claimant fur- 
nished the money with the intention that it 


the 
latter received and used it.—In 
Specialty Co., C. C. A., 191 Fed. 807. 


should be a loan to corporation, and the 


American 





12.— 
of a 
in involuntary 
the facts, 


Receivership.—W here the appointment 


for a corporation 
not 


subsequent 


receiver in bankruptcy 


was authorized 





proceedings 
and it was 
termined that the corporation 
to adjudication as a bankrupt, the 
the should be 
petitioning creditors. and not upon 
Wentworth Lunch Co., C. C. A., 191 


} 


under de- 


not subject 
expenses of 
upon the 
the estate.— 


Fed. 


was 


receivership charged 


In re 
821. 


13. Banks 
President of a 


and Banking—Liability of Officer. 
bank held not liable for his 
failure to prevent the cashier from making 
loans not authorized by law.—First State Bank 
of Nortonville v. Morton, Ky., 142 S. W. 694. 


14. 
ited 


draft depos- 


the bank, if 


Title to 
with a bank 


Draft.—Title to a 
held to pass to 





that was the intention of the parties at the 
time.—Greensburg Nat. Bank v. C. Syer & Co. 
Va., 73 S. E. 438. 

15. Bailment—Conditional Sale.—Labor and 


material furnished to improve property at in- 
stance of conditional vendee held to create no 
liability against vendor or the property improv- 





Wilks 
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? nan Automobile Co. v. Hmanuel, Ga., 
73S. E. 511 

Hillis and Netes—Rescission.—A false rep- 

on to a purchaser that a note has been 

1 held not ground for rescission, where be- 

discovery of the fraud by the purchaser 

note paid.—Hill v. Hoeldtke, Tex., 142 S. 

W t of Consideration.—One who exe- 

e i r of a banl note without a con- 

F tion, so as to de e the bank examiner. 

| in action by the bank, not estopped 

oO ettiz up failure of consideration.—First 

2 Bank of Nortonville v. Morton, Ky., 142 

Ss. \ 694. 


Bodies.— 
carrier 
handling 





wl in the bags » car, the plaintiffs com- 

ne damages we limited to the amount 

npelled to expend t prepare the 

! burial Wilson v. St. Louis & S. F. R. 
142 Ss. W v7 

Prot ion from insult.—A _ carrier of 

t protect them fi n insult and 

| t of its own officers Al in- 

€ eans R & | t Co | 97 So 

P ‘ n Passenzetl \ person com- 

ilroad Station to take the next train 


nger, provided his coming is within 
le time before the departure of the 
t ’ s th v. Seaboard Air Line Ry. Co., Ga., 











2 Carriers of Live Stoek—Delay.—An own- 
over tor injury to stock from de 
in Shipment, due to his own refusal to ac- 
‘ the mod f hipment provided.—Adams 
Expre Co. \ ‘ott, Va., 73 S. E. 450. 

22 28-Hour Law The 28-hour law is ap- 
plic e to a Shipment originating in one state 
ul ending in another, although a part of the 
p oO onfinement elapsed while the live 
stock was being transported through a foreign 
count? Grand Trunk Ry. Co. of Canada sv. 
United States, C. C. A., 191 Fed. 803. 

23. Chattel Mortgages—Share of Crop.—aA 
chattel mortgage by a lessee of a farm on his 
share the crops raised thereon is valid.— 
Meador v. Cullison, Colo., 120 Pac. 145. 

24 Commerece— Incidental Regulation.—It 
congressional legislation vregulates incidental 
matiers relating to interstate commerce, it ex- 





subject.—South- 
Rep. 140. 


legislation on the 
Reid, 32 Sup. Ct. 


sudes State 
ern Ry. Co. v. 
Officers 


Constitutional Law—Selections of 


powers of state to determine what du- 

ties may be performed by local officers, and 

Whether they shall be appointed or elected by 

the people, were not taken away by the four- 

teenth amendment to the federal constitution.— 
Soliah v. Heskin, 32 Sup. Ct. Rep. 103. 

26. Contraets—Consideration.—Promise by an 


owner to a contractor to pay sum owing to the 








‘tor to a materialman cannot be enforec- 
based on some present consideration. 
lan Land & Investment Co. v. Long- 

Bell Lumber Co., Okla., 120 Pac. 276. 
27. Construction.—That the parties to an 


Unamb' guous contract have by their conduct er- 








roneousiy construed the contract held not to 





prevent the court from correctly construing it. 
Laughlin y. City of Joplin, Mo., 142 S. W. 786. 
28.——-Enforceability.—Power to change de- 
ta reserved by government in a public con- 
tract, does not make it unenforceable for want 


of certainty and mutuality.—United States v. 


McMullen, 32 Sup. Ct. Rep. 128. 
29.——Partly Parol.—A contract partly in 
writing and partly in parol will be treated as 


contract.—Brotherhood of Locomotive 
Enginemen v. Ind., 97 N. E. 


a parol 
Firemen & Corder, 


120. 
30.—Place of.—Matters bearing on the exe- 
cution and validity of a contract are deter- 
mined by the laws of the place where it is 
made.—Tvremain v. Dyott, Mo., 142 S. W. 760. 
31.——Third Person.—A promise made _ ex- 
pressly for the benefit of a third person may 


him if based on a consideration. 
—Eastman Land & Investment Co. v. Long-Bell 


Co., Okla., 120 Pac. 27 


be enforced by 


Lumber i 








Corporations 
corporation 





Liability of Directors.—Di- 
not liable for 
law or facts.— 
Co., 132 N. Y. Supp. 





rectors of a held 


mistakes of judgment either of 


Cass v. Realty Securities 


1074. 





—Pleadings.—Admission of ex- 
failure to held not to admit 


certain instrumentalities, which 


corporate 


istence. by deny 


ownership of 


ownership was placed in issue by general de- 
: 1 


nial—Freeman v. 
Mo., 142 S. W. 733 


Missouri & K. Telephone Co., 


34.—Resignation of Director.—A director of 
a corporation who tenders his resignation to 
take effect on acceptance held entitled to par- 


meetings of the board of 


ticipate in 
until the resignation 
of Gold Mining Co. v. 


directors 
has been accepted.—Seal 
Slater, Cal., 120 Pac. 15. 
25.. Courts—Comity.—A 
the 


co-ordinate 


federal court is war- 
inted by rule of comity in following a de- 
“sion of a court of another circuit 
on a question of law, where it has no clear con- 


viction that such decision is erroneous.—Nor- 
wich Union Fire Ins. Society v. Stanton, C. C. 
+ 191 Fed. 813. 
36.——Employers’ Liability Act.—Jurisdiction 
of an action to enforce rights under Employ- 


er’s Liability Act may not be declined by state 


courts whose ordinary jurisdiction is adequate 


to the occasion, because not in harmony with 
the policy of the state.-—Mondou v.*New York, 


N. H. & H. R. Co., 32 Sup. Ct. Rep. 

37.——Precedents.—The value of a case aS a 
precedent depends on whether the precise point 
for which it is relied upon as authority was 
presented in argument and considered by the 
court.—Williams Printing Co. v. Saundérs, 
Va., 73 S. E. 472. 


169. 


38. Criminal Evidence—Flight.—The flight of 
accused or suspected of crime does not 
the presumption of guilt, and at most 
ray be considered with other evidence as a 
cireumstance against accused.—tTerritory  v. 
Lucero, N. Mex., 120 Pac. 304. 


one 


raise 


39. Criminal Law—Amending Indictment.— 
An indictment may, after the swearing of the 
without subsequent arraignment of de- 
fendant, be amended for error in_ spelling, 


jury, 
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which could not have misled.—State v. Foley, 
Mont., 120 «ac. 225. 

40.——Change of Venue.—On a motion for a 
change of venue, the trial court may examine 
the supporting witnesses orally as to the knowl- 
edge and information upon which they base 
their affidavits.—Jones v. State, Ark., 142 S. W. 
838. 

41. Former Acquittal—An acquittal of 
burglary is no bar to a subsequent prosecu- 
tion for theft arising out of the same transac- 
tion.—Roman v. State, Tex., 142 S. W. 912. 





42. Damages—Mental Anguish.—The allow- 
ance of damages for mental anguish is gener- 
ally limited to actions where the plaintiff has 
received some injury to his person or where 
some legal right has been so invaded as nat- 
urally to cause grief or distress of mind.—Wil- 
son v. St. Louis & S. F. R. Co., Mo., 142 S. W. 
775. 

43. Deeds—Defective Record.—A deed, the 
certificate of acknowledgment of which was 
not recorded, held binding upon the parties and 
those taking under them by descent.—Cain v. 
Gray, Ky., 142 S. W. 715. 

44.——Presumption of Acceptance.—Accep- 
tance by the grantee of an unconditional abso- 





lute conveyance will be presumed unless the 
grantee renounces it.—In re Braley’s Estate, 
Vt., 82 Atl. 5. 

45. Divoree—Foreign Decree.—The title to 


real property transferred by a wife to her hus- 
band is not affected by a subsequent divorce in 
a foreign country in which the law compels the 
return of all property transferred by a wife to 
her husband on the granting of a divorce.—De 


Graffenried v. De Graffenried, 132 N. Y. Supp. 
1107. 
46. Easements—Presumption.—That plaintiff 


and his ancestors were allowed to use a road 
for a quarter of a century with the knowledge 
and apparent consent of the owners of the ser- 
vient estate was sufficient to raise a presump- 
tion of adverse user.—Gerstner v. Payne, Mo., 
142 Ss. W. 794. 

47. Electricity—Negligence.—It was the duty 
of an electric light company stretching high 
Wires on streets to protect those right- 
fully there from electricity escaping from such 
wires.—Freeman v. Missouri & K. Telephone 
Co., Mo., 142 S. W. 733. 

48. Eminent Domain—Right to Exercise.— 
The private business of one man or class of 
men. however important to the public or to the 
development of the country, cannot give him 
or them the right to destroy or materially in- 
jure the property of another in a thing in which 
they have a common right.—Arminius Chemical 
Co. v. Landrum, Va., 73 S. E. 459. 

49. Estoppel—Covenants.—A covenant of 
general warranty in a deed passes to the cov- 


pow er 





enantee any title to the land subsequently ac- 
quired by the covenantor.—Tennison y. Palmer, 
Tex., 142 S. W. 948. 

50. Evidence—Admissibility.—It is not per- 
missible to vary by parol the part of an agree- 
ment reduced to writing by 
balance of the 


which has been 
though the 
ment is oral.—English v. 


R. Co.,, Miss., 57 S. W. 223. 


the parties, agree- 





New Orleans & N. E. | 








$1. Exception to Rule.—Admission of parol 
evidence on behalf of one party held to have 
rendered it error to exclude similar evidence on 





behalf of the other.—Thayer Export Lumber 
Co. v. Naylor, Miss., 57 So. 227. 
52, Intent.—Where it is alleged that a con- 


tract to supply water for irrigation was fraud- 
ulent, evidence that the same party defaulted 
on similar contracts with other grantees held 
admissible to show system, or intent.—People’s 
Bank of Minneapolis v. Reid, Kan., 120 Page, 
339, 

53. Judicial Notice.—Counties composing 
judicial district and county in which railroad 
stations or points on a railroad at known dis- 
tances from such stations are located held to 
be judicially noticed.—Friday v. Santa Fe Cent. 
Ry. Co., New Mex., 120 Pac. 316. 

54. Judicial Notice.—aA _ state court need 
not take judicial notice of the decision of the 
Interstate Commerce Commission where such 
decision was not mentioned in the pleadings, 
nor in the agreed statement of facts.—Robin- 








son v. Baltimore & O. R. Co., 32 Sup. Ct. Rep. 
114. 
55. Replevin.—In an action on a bond, giv- 





en to plaintiff sheriff in replevin for theatrical 
properties attached by him, evidence of what 
would have been needed for the _ successful 
presentation of the show held admissible upon 
the value of the replevied properties.—Maguire 
v. Pan-American Amusement Co., Mass., 97 N. 
E. 142. 
56. Signature.—The genuineness of the 
s'gnature of the Secretary of State and of the 
Governor on a land grant is presumed from the 
fact that the seal of the state is affixed there- 
to.—Fowler v. Union Development Co., N. C, 
73 S. EL. 488. 





57. Exeeution—Sale by Sheriff.—The author- 
ity of a sheriff to sell land under execution 
held limited to a sale of the land of the execu- 
tion debtor, unless a stranger surrenders his 
land by proper writing.—Spears v. Weddington, 
Ky., 142 S. W. 679, 

58. False Pretenses—Other Influences.—The 
cvime of obtaining money under false pretenses 
is committed, although there were other influ- 
ences combined with the false pretenses which 
resulted in accused obtaining the money.—Peo- 
Moxley, Cal., 120 Pac. 43. 








ple v. 
59.——Reliance on Representation.—The crime 
money under false 

although the person 

rely on all of the representa- 

Moxley, Cal., 120 


pretenses is 
paying the 


of obtaining 
committed, 
money does not 
tions of accused.—People v. 
Pac. 43. 

60. Frauds, Statute of—Collateral Contract. 
—The promise of a purchaser of land to pay 
a debt of the vendor as part payment of the 
purchase price is not within the statute_ of 
frauds.—Hill v. Hoeldtke, Tex., 142 S. W. 871. 


61._+—Misrepresentation.—Action cannot be 
brought on misrepresentations made to obtain 
eredit for another, unless the misrepresentations 
are in writing. signed by the party to be charg- 
ed.—Smith v. Jewett, Ga., 73 S. E. 549. 

62. Promise to Surety.—A principal's 
promise to reimburse his surety for paying the 
principal’s debt is not within the statute of 
frauds.—Yndo v. Rivas, Tex., 142 S. W. 920. 

63. Guardian and Ward—Spendathrift Trust. 
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_The guardian of the beneficiary of a spend- 
thrift trust takes the proceeds of the trust 
property burdened with the trust.—Cady v. Lin- 
coln, Miss., 57 So. 

64. Highways—Automobiles.—Owners and 
operators of automobiles have the same right 
to use the streets that owners and operators 
of other vehicles possess.—Farnsworth v. Tam- 
pa Electric Co., Fla., 57 So. 233. a 

65. Homicide—Dying Declarations.—To ren- 
der proof of dying declarations admissible, 
proof that decedent said he was in a dying 
condition held not necessary.—Washington  v. 
State, Ga., 73 S. E. 512. 

66. Intoxication.—Intoxication will not ex- 
cuse a homicide, but may be considered in de- 
termining the degree of the crime, or whether 
it was accidental.—Pash Vv. Commonwealth, 
Ky., 142 S. W. 700 

67. Husband and Wife—Alienation of Affec- 
tions.—In an action for alienation of affections, 





the good faith of defendant is admissible un- ' 


der a general denial.—Strock v. Russell, 132 N. 
Y. Supp. 968. 

68. Reconciliation.—Reconciliation between 
and renewal of cohabitation by husband and 
wife will abrogate articles of separation there- 
tofore executed by them.—Gaster v. Gaster’s 
Estate, Neb., 134 N. W. 235. 

69. Indictment and Information—Correction. 
—Correction of indictment by return of new 
indictment without rehearing witnesses held 
proper.—Cannon y. State, Fla., 57 So. 240. 

70. Insurance—Fraternal Order.—The consti- 
tution and by-laws of a fraternal order and 
other writings affecting its contracts of insur- 
ance held subject to liberal construction.— 
Brotherhood of Locomotive Firemen & Engine- 
men v. Corder. Ind., 97 N. E. 125. 

71.——Insurable Interest.—Insurable interest 
of niece in life of uncle held to depend on rea- 
sonable expectation of benefit from continuance 
of his life or of loss by reason of his death.— 
McFarlane v. Robertson, Ga., 73 S. E. 490. 

72. Retention of Policy.—Insured cannot 
defeat action for premium while retaining con- 
tract of insurance.—Franklin Life Ins. Co. v. 


9 » 


Boykin, Ga., 73 S. E. 545. 


73. Retention of Premium.—An insurance 
company may not retain the first premium paid 
by the applicant for insurance, and at the same 
time repudiate the policv.—Mutual Life Ins. Co. 
v. Summers. Wyo., 120 Pac. 185. 

74. Sole Ownership.—Under a stipulation 
that, if the interest of insured be other than 
unconditional and sole ownership, the policy 
shall be void, a recorded chattel mortgage at 
the time of the issuance of the policy invali- 
dates it—Shoucair v. North sritish & Mercan- 
tile Ins. Co. of London, England, iv. Mex., 120 
Pac. 328. 
75.——Warranties.—Answers made by an ap- 
Dlicant for insurance to questions concerning 
his health, and which are clearly within his 
knowledge, are warranties.—Aetna Life Ins. Co. 
v. Crabtree, Ky., 142 S. W. 690. 

76. Intexicating Liquors—Criminal Law.— 
Keeping of liquors at a dwelling house to have 
them conveniently located to immediate place 
of business held keeping of liquors on hand at 
ones place of business.—Flahive v. State, Ga., 


73S. EL. 536. 


77 Judgzment— Attachment.—Where defen- 
dant in attachment resided in the county where 
it Was returnable, but prior to filing of dec- 
laration moved to another county, the court 
wherein attachment was pending has no juris- 
diction to render general judgment. in absence 
of appearance.—Varn v. Chapman, Ga., 73 S. E. 























78. 





a. -Carmack Amendment.—Rev. St. 1909, § 
5446, and interstate commerce act (Act Cong. 
Feb. 4. 1887. § 20, as amended by Act Cong. 
June 29, 1906. § 7) held not to authorize joint 
Judgment against connecting carriers. in the 
absence of joint or concurrent negligence. 
welker v. St. Louis & S. F. R. Co., Mo., 142 S. 

stan. 





‘9.——Necessary Parties.—The real purpose of 





an action to set aside a judgment being to at- 
tack a sale under it, held, the purchaser and 
those claiming under her are necessary parties. 
—Peterson v. Wheeler, Wash., 120 Pac. 83. 

80. Res Judicata.—A judgment for the debt 
in favor of the holder of a vendor's lien note 
or mortgage debt will not prevent a subsequent 
suit to forcelose the lien, if foreclosure is not 
asked in the former suit.—Middleton v. Nibling, 
retains possession does not constitute the rela- 
tion of landlord and tenant as affecting the 
owner’s right to maintain an action of unlaw- 
ful detainer for the premises.—Whiteside _ v. 
Oasis Club, Mo., 142 S. W. 752. 

Tex., 142 S. W. 968. 

81. Splitting Actions.—Where a judgment 
confirms respondent’s right to exercise the fran- 
chise of street railway, subsequent quo war- 
ranto proceedings challenging right to manu- 
facture, sell, and distribute electric current, 
are not objectionable on the ground that the 
state split its cause of action by failing to in- 
clude in its first action the ground of complaint 
in the second.—State v. Lincoln Traction Co., 
Neb., 134 N. W. 278. 


82. Jury—Improper Influence.—A campaign 
prohibition speech in the presence of the jury 
during:an adjournment, after they were sworn 
in a case for violation of the local option law, 
held ground for which a motion to set aside 
the jury should have been sustained.—Rigsby 
v. State, Tex., 142 S. W. 1. 

83. Landlord and Tenant—Common Use by 
Tenants.—A landlord is liable for injuries caus- 
ed by his failure to repair any part of the 
premises which is reserved by him for the use 
of all the tenants in his building.—T. L. Horn 
Trunk Co. v. Delano, Mo., 142 S. W. 770. 

84. Lease.—Mere denomination of an in- 
strument as a lease and the use of technical 
words of demise held not to constitute it a 
lease if it clearly appears to be otherwise.— 
Whiteside v. Oasis Club, Mo., 142 S. W. 752. 

85. Unlawful Detainer.—A mere license to 
hunt and fish on premises of which the owner 
evidence of its de facto existence held sufficient. 

86. Larceny—Corporation.—In a _ prosecution 
for larceny, where the indictment alleges that 
the owner of the pronerty is a corporation, 
—Territory v. Walker, New Mex., 120 Pac. 336. 

87. Libel and Slander—<Actionable Per Se.— 
Refusal to instruct in an action for libel in 
publishing articles charging United States at- 
torney for Porto Rico with carrying on a private 
practice, which the articles characterize as im- 
moral, that plaintiff could not recover unless 
there was express malice, held reversible error, 
where there is evidence that the people of Por- 
to Rico considered the acts charged as immoral. 
—Gandia v. Pettingill, 32 Sup. Ct. Rep. 127. 
88. Master and Servant—<Assumption of Risk. 
Servant held to assume ordinary risks inci- 
dent to employment, but not risks due to the 
negligence of the master, unless they are known 
to the servant or such as by ordinary care he 
could have known.—Knauf vy. Dover Lumber 
Co., Idaho, 120 Pac. 157. 

89.——-Presumption.—A _ servant has a right 
to presume that his master has furnished him 
a safe place in which to work, and so is not 
guilty of contributory negligence in failing to 
examine a set screw in a pulley, about which 
he is required to work.—Brooks v. De Soto Oil 
Co., Miss., 57 So. 228. 

90. Mines and Minerals—Placer Location.— 
A placer location ‘will not be declared invalid, 
because at the time it was located other per- 
sons, whose rights did not appear, were work- 
ing part of the ground.—Riverside Sand & Ce- 
ment Mfg. Co. v. Hardwick, N. Mex., 120 Pac. 

91. Mortgages—Equity.—Where it is in doubt 
whether an instrument, given to secure a debt, 
is a mortgage or a conditional sale, equity will 
regard it as a mortgage.—Hume v. Le Compte, 
Tex., 142 S. W. 934. 

92. Notice.-eIt is presumed that notices of 
sale under a trust deed were posted in some 
manner which would, under the provisions of 
the deed relating to posting notices, sustain 
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101i. Principal and Agent—Special Authority. 

An agent to receiy payment of a note held 
wit authorit to receiy thing but 
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102. Principal and Surety 
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ing out o the relation 
VV. & is, Tex., 142 S. W. 920. 

103 Property Ownership.—w here defen- 
aant permits a cause to be tried on t ssump- 
tion that ’ the owner of an in imer - 
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dence of ip will support a verdict for 
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persuasion is sufficient.— 


physi- 


cal re crime of 








State v. Wash., 120 Pac. 76. 
105. Quieting Title—Jurisdiction.—Where the 
removing of clouds and quieting of title is only 


incidental to other equitable relief which is 





properl invoked, the complainant need not be 
in possession.—Jefferson v. Gregory, Va., 73 8. 





106. Que Warranto—Corporations.—The rem- 
edy for the unlawful assumption of the right 


to act as a corporation and the exercise of cor- 
porate rights ultra vires is by quo warranto and 
not in equity.- Community Ditches or Acequias 
of Tularosa Townsite vy. Tularosa Community 
Ditch, N. Mex., 120 Pac. 301. 


107.——Effect of Judgment in.—Where the 
court in quo warranto decided that respondent 
was not entitled to the office, it necessarily held 


that relator, 


was a cee 


the hold over district 
jure officer.—Territory vy. 
Pac. 313 
tane—Social Customs.—In a prosecution 
of negro for felonious assault upon white 
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Mann, N. 





























































woman, irTy, 1 de inten ] 
entitled to consid il 
Sociai customs four ( yu \ 
State, Ga., 73 S. E 
10 1ent The } er to 
appo proper case ¢ n- 
dependent of st it te Farms . 
chants’ Ih of in, Neb., 134 N. W 284, 
110. Reformation of Instruments telation 
Back A ntract hen reformed, is not new 
ontract rut t act 1 ‘ itrac . 
th 1 ‘ ‘ ing back to tl tin tha the 
! contBac W made B 1 Erie R. 
Cc 132 N. Y. Supp 71. 
1 Replevin—General Denial l ¢ - 
il denial j eplevin, the d int n ma 
efen that will defeat lain l 
( 3 \ clInteer, Okla 120 rac. 28 
112. Sales nplied Promis« \ 1 7 
o inima not iable 1 ied 
romi to p where the f 1 v les 
> ‘ v. J & Rose ! - 9 
1 Rescission \ € € elect to é 
i Canno ove ‘ s I 
! 1 ce Jo} \ tress Co \r] Val- 
l Cotton Oil rk., 142 8S. W 
14.— Res of Title \ ¢ i 
pivyment of of person: 1 title 
\ a li te is pai nad ( ito 
fai to 1 t} te ‘ d ha 1 t 
take oO I Bank ¢ j i 1, 
7 So. 238, 
Specific Perforn »~—Jud 1 I e- 
he di ¢ ) f lé 1 ¢ 
( f ry e held sound 1 - 
( tion eo! ol] é i ed eq - 
e ce 1 ji er ( j Po- 
S Kimst Ix 1 Ss \ 703 
11 Stipu ions—E1 me Cou ! 
r ] ulatior cour ! ndisnput il] 
} ‘ a te the le ree 
tions te re j but pute tl t 
' ( dete ‘ ! there 
uation ¢ ) { Vio \ 
Gaenslen 96 
17 Sireet Res na é rres I 
tior One i I Street ¢ t 
entitled to sul that th ( \ l - 
. ted with re ble that he ‘ 
e warned by ipproachin 
hine H tzek \V I ty 
Height » O45 
11 The doct if 
subrogati nd ( I 
common law, ‘ lication no ten- 
tion should be paid to te nicalities wh are 
not of insuperable character reh 
Ming ‘ansp. Co. v. Robinsen-t -D - 
wav To = & Trans] Co "a A I l 
at BP 
119. Torts—TF Proof.— of proo 
as to one of 1 joint tort n a 
suit for al the affectic nt 
wife, did not preclude a recovye nst ft) 
others.—Allen v. Forsythe, Mo 142 S. W. 820 
129. Trusts—Burden of Proof.—The burden 









of showing the intent and motive of the settlor 

of a trust is upon whoever attacks the validity 

of the settlement, if it does not appear from tl 

instrument creating the trust.—Security Tr 

& Safe Deposit Co. v. Farrady, Del., 8? Atl. 
-Statute of Frauds.—When a trus 
rom an agreement between the parti 
the declaration of the beneficial own 





property, it is within the statute of 
frauds, and must be proved by writine.—Sprad- 
ling v. Spradling, Ark., 142 S. W. 848. 

. Vendor and Purchaser—Marketable 
—A possibility of the existence of title 1} 
curtesy to one-fifth of land whicl pl 
agreed to sell defendant, where the holder of 
the title has not been heard of for 23 vears, 
held not to render the title unmarketable.— 
Cerf v. Diener, 132 N. Y. Supp. 1026. 
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123. Wills—Construction. presumed 
that a testator intended to di f all of his 
property by his will, and a construction which 


leads to 
In re 


intestacy 
O’Gorman's 


will be avoided if possible.— 
Estate, Cal., 120 Pac. 33. 
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